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Introduction
A prenuptial agreement is an agreement between a man and a woman before they marry, setting out their 
financial arrangements and protecting their separate property if they divorce.

Since civil partnerships were introduced in December 2005, same-sex couples may also choose to enter such an arrangement, 
known as a pre-partnership agreement.

Prenuptial agreements in England and Wales are not binding on the courts and are still quite unusual in the UK, but they are likely 
to become more common in the future.

In October 2008, Britain’s most senior family judge gave his support to greater recognition of prenups, saying that where parties 
were legally advised in the drawing up of such a contract, it should usually be “decisive”.

The issue is due to come under the scrutiny of the Law Commission, the independent body that keeps the law under review and 
recommends reform where necessary, in late 2009, with draft legislation expected in 2012.

With around 150,000 marriages ending each year in England and Wales, many more couples are likely to be considering 
“prenups”.

This guide highlights some of the key points relating to prenuptial and pre-partnership agreements but seeking independent legal 
advice is essential if you are contemplating entering into such an agreement.

Why have a prenup?
Film stars Michael Douglas and Catherine Zeta Jones famously hit the headlines when they signed a prenuptial agreement before 
they married in 2000, something the millionaire actor was reported to have insisted on after his first wife was awarded £44 million 
when they divorced.

But prenuptial and pre-partnership agreements are not just for super-rich celebrities, and there are sound reasons why anyone 
considering marriage or a civil partnership should think about putting an agreement in place.

For example, people are tending to marry or enter a civil partnership later in life – the average age for a first marriage in England 
and Wales is now 31 for men and 29 for women – when they have more assets that they have accumulated through their 
own efforts.

It is natural that they may wish to keep outside these assets outside the matrimonial “pot” of shared property and wealth that 
could well be divided on a 50:50 basis if the relationship breaks down.

With so many marriages ending in divorce, second marriages are increasingly common. Those marrying for a second or time are 
likely to want to protect any settlement received from their first marriage or, if they have had to pay out a substantial sum to their 
ex-partner previously, would not wish to do so again.

If there are children from a previous marriage or relationship, the children’s parent may well want to make sure that any money or 
property that they have at the time of the marriage is preserved for those children, rather than going to the new husband, wife or 
civil partner.

If one partner has assets that have been in their family for generations, a prenuptial agreement provides a way to ring-fence 
inherited property in the event of a divorce or civil partnership dissolution.

And if a partner is not resident in the UK, a prenuptial agreement can protect overseas wealth and property that the UK courts are 
otherwise likely to include when dividing assets in a divorce or dissolution settlement.
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Drawing up your agreement
In drawing up your agreement, there are a number of key points to remember that will strengthen the case for your prenuptial or 
pre-partnership agreement in the courts if your relationship breaks down.

• Both partners must take separate, independent legal advice before entering into an agreement. This protects both partners 
against any future claim that they were pressurised, or placed under duress, to enter into such an agreement. 

• It may also be appropriate for each partner to separately seek independent accountancy advice.

• Both parties must fully disclose all their assets, including overseas assets, and financial circumstances. Failure to do so is likely 
to weaken the status of the agreements in the eyes of the courts.

• Allow plenty of time for the drawing up of an agreement – the recommended minimum is 21 days before the wedding or civil 
partnership ceremony, but the potential significance of the agreement means it is something that should certainly not be rushed into.  

• The agreement should make it clear what happens to the assets belonging to each partner before they marry, as well as those 
accumulated during the marriage.

• If one partner has children or other dependents from a previous relationship, the agreement needs to acknowledge their 
interests in any future financial settlement. 

• The agreement should cover what happens to the matrimonial home, in terms of who lives there and division of the proceeds if 
it has to be sold.

• The agreement should include clauses that allow it to be reviewed on certain events, for example, the birth of a child, or after 
agreed intervals. The length of the marriage or civil partnership may have a bearing on whether or not the agreement remains 
enforceable and regular reviews can help with this.  

• It is sensible for a couple to make wills after marrying or entering a civil partnership – marriage revokes any previous will under 
UK law – to ensure that their partner and other family are provided for financially if they die. Care needs to be taken in drafting 
the wills to ensure wills that they do not conflict with any prenuptial or pre-partnership agreement.

Conclusion
The circumstances of every person preparing to marry or enter a civil partnership are different, so the contents of a prenuptial or 
pre-partnership agreement need to be carefully considered and drafted with the assistance of legal professionals experienced in 
this field.

While no-one wants to marry or enter a civil partnership thinking that their relationship is likely to come to an end, the cost of 
investing in a professionally prepared agreement is minimal in comparison with the financial protection and benefits it will deliver if 
the marriage or partnership does break down.

To find out more about how we can help you, please contact us:

• Phone: 01427 610761
• Fax:  01427 610761
• Email: enquiries@burtondyson.com
• Web:  www.burtondyson.com


